WTO NEGOTIATIONS ON LIBERALIZATION OF PROFESSIONAL SERVICES - CASE FOR DOMESTIC CONSULTATIONS WITH PROFESSIONAL ASSOCIATIONS COUNTRY TRADE REPRESENTATIVES IN GENEVA
Article VI.4 on “Domestic Regulations” of the General Agreement on Trade in Services [GATS] requires the WTO Council on Trade in Services to create necessary disciplines in professional services to ensure that rules or measures adopted by member States regarding professional qualifications, technical standards and licensing requirements “do not constitute unnecessary barrier” to the supply of professional services.

“Decision on Professional Services”
 signed by member States in 1994 established the Working Party on Professional Services [WPPS] now renamed Working Party on Domestic Regulation [WPDR] to examine, report and recommend disciplines necessary to ensure accomplishment of the above objectives. First task of the WPPS was to develop Multilateral Disciplines for the Accountancy Sector which was successfully developed in 1998 and adopted by the Council on Trade in Services in December 1998. Several Members including Nigeria entered a Supplement List on Financial Services in their Schedule of Specific Commitments. This means that Nigeria committed to open its financial sector market to foreign operators under the terms or rules developed by the WPDR and negotiated under the WTO system. 
Contrary to popular belief, the suspension of talks in the Doha Round did not affect the work of the WPDR on the Development of Necessary Discipline for Professional Services. In 1999 pursuant to the mandate in Art VI.4 of GATS, WPDR
 commenced negotiation on 2 tracks: (1) discussions on concepts relating to the development of horizontally applicable disciplines on domestic regulation [four concepts of necessity, transparency, equivalence and international standards regarding the development of horizontally applicable disciplines on domestic regulation for all services sectors were discussed at several formal and informal meetings]; (2) development of disciplines for professional services. 
The meetings of WPDR recorded extensive discussions on the proposal introduced by Hong Kong and China recommending that Members “circulate  the accountancy disciplines created by the WPPS to their respective domestic professional organizations, seeking comments on the horizontal applicability across other professional services” while the Secretariat should consult with agreed list of international professional services organizations. At a subsequent meeting of the WPDR, it was decided that Members should engage in voluntary consultations with their respective domestic professional organizations and that the Secretariat should consult with international professional associations. The Report of the meeting states that “Members had agreed to consult as wide a cross-section of competent authorities in the professions as possible …. Members were free to consult which ever professions they wished, but the value of the exercise would be enhanced if the scope of consultations covered all professions”
. Members further agreed that the “accountancy discipline developed by the Working Party on Professional Services could serve as a good starting point”
. The first dateline for the domestic consultation was to end in 2000 when Members were expected to notify the WTO of the result of the voluntary consultations.
By 2002, the WPDR had had its 19th formal meetings and several informal meetings. During this period the WPDR produced and circulated for further discussions the following documents: Summary on the Checklist of Issues for the WPDR; Examples of Measures to be Addressed by Disciplines under GATS Article VI.4 and a Synthesis of Results to Date of the Domestic Consultations in Professional Services
. In compliance with the Hong Kong Ministerial Declaration 2005 which affirmed that negotiations on trade in services shall proceed to their logical conclusion, the WPDR had been engaged in vibrant negotiations and as at September 2007 had had its 37th formal meeting and numerous informal meetings and consultations. In April 2007, WPDR produced a first Draft Text of Regulatory Disciplines Pursuant to Article VI.4 of the GATS
. This document embodies the compilation of proposal and positions expressed by delegations and reflect the progress made thus far in the negotiations. Members welcomed the text as an important aid for domestic consultation. As at September 2007, the draft text had undergone two readings including a page turn consideration of the text. 
LIBERALIZATION OF LEGAL SERVICES – NO FORMAL CONSULTATION WITH DOMESTIC PROFESSIONAL ASSOCIATIONS

Perhaps I should at this point emphasis that while the Section on Business Law of the Nigerian Bar Association may have decided to bit the bullet on this matter, the debate on liberalization of legal services affects both advocates and solicitors [transactional lawyers]. According to WTO Classification List of Services Sector, legal service is classified as professional services under business services. United Nations Central Product Classification’s [relied upon by the WTO] description of legal services includes legal advisory and representation services.
I cannot claim to speak on behalf of all the recognized professional services association but I do know for a fact that Nigeria’s focal point on WTO has not up to the date of this Paper engaged in any formal or informal consultations with the Council of Legal Education, Body of Benchers [the two statutory bodies for regulation of the legal practice profession], Nigerian Bar Association or its Section on Business Law or the Body of Senior Advocates as required by the WTO itself
. I can also testify that there has been no consultation in the field of maritime transport services [a sector that is scheduled and for which request/offer negotiations - plurilateral and bilateral had since commenced] with the Nigerian Maritime Law Association which is the National Chapter of the Comite Maritime International or with the government maritime regulatory agency having once served as the Director General of that Agency.
For emphasis, I reproduce again the agreement by the WPDR that members should engage in voluntary consultations with domestic professional associations. The Report states that “Members had agreed to consult as wide a cross-section of competent authorities in the professions as possible …. Members were free to consult which ever professions they wished, but the value of the exercise would be enhanced if the scope of consultations covered all professions”
. Of even greater weight is the mandate adopted by the Council for Trade in Services that “in elaborating these disciplines, the Working Party shall take account of the importance of the governmental and non-governmental bodies regulating professional services”
 of which category the Council of Legal Education, Body of Benchers and the NBA fall into. 
It is pertinent to note at this point that membership of the Council for Trade in Services is open to all Members of the WTO and delegations are encouraged to participate effectively in negotiations by submitting communication on discussion topics in whatever forms whether or not a delegation is a member of the WPDR. For avoidance of doubt, the Chairperson of the WPDR at its meeting in May 1999 stated for the record that “meetings of the Working Party on Domestic Regulation were open to Members of WTO, other governments with Observer status, and the UN, UNCTAD, IMF, World Bank, OECD and ACP”
. In a presentation by Pascal Lamy, the Director General of the WTO to the European Services Forum in October 2007, he affirmed the belief that European trade negotiators were in close consultations with the stakeholders in the service business and that the positions of their trade negotiators “reflect the areas of concern and interest to your respective sectors”
. From the records of the WPDR and personal knowledge, our focal point, the Federal Ministry of Commerce has clearly not carried out their mandate in this regard.
WHY THE LEGAL PROFESSION SHOULD BE CONSULTED

After reading the foregoing, I do not believe anyone is in doubt as to the necessity of consulting the relevant domestic professional associations. But for the sake of completeness, I will focus on this point briefly. 
One of the key issues for consideration is the applicability of accountancy disciplines to the legal profession. Let us recall the two main tasks before the WPDR: (1) discussions on concepts relating to the development of horizontally applicable disciplines on domestic regulation and (2) development of disciplines for professional services. 

Discussions under item 1 are centred on development of four concepts: necessity, transparency, equivalence and international standards as they apply to the legal professions or services generally. What do those words mean in trade negotiations or what meaning should the Nigerian delegation persuade the WPDR to attach to them to adequately reflect the core values of the legal profession, the state of practice in Nigeria and our legitimate objective as a nation which is guaranteed under GATS? The second task relates to the applicability of the Accountancy Disciplines to the legal profession. What are the Accounting Disciplines
? Are they sufficiently robust to accommodate the peculiarities and core values of the legal profession? Should they be accepted subject to amendment or should new sets of discipline be developed specifically for the legal profession?
Discipline is a trade language which under the context of WTO negotiations means rules, guidelines and measures. The purpose of the accountancy disciplines is to facilitate trade in accountancy services by ensuring that domestic regulations affecting trade in accountancy services meet the requirements of Article VI:4 of the GATS.  You may transpose legal services in place of accounting services in the preceding sentence. Members are expected to circulate the accountancy disciplines created by WPPS to their respective domestic professional organizations, seeking comments on the horizontal applicability of those rules across other professional services, in this instance, legal services.
We do know that Nigeria consumes foreign legal services in a completely unregulated environment. One of the major occupations of WTO is to find a balance between regulatory autonomy and meaningful application of Article VI.4 disciplines, that is to say, a balance between the need to regulate and the needs of service exporters. There is no better way to protect Nigeria’s legitimate policy objectives than to participate at the level of formation of concepts and policies in multilateral bodies. As a Member of the WTO, whether or not a service is scheduled, we are bound by certain general obligations two of which are the obligations under Article XIX i.e. Progressive Liberalization and Article VI on Domestic Regulation. When the time is right or when Nigeria railroads herself or permits herself to be railroaded into scheduling legal services, the negotiations will be guided and bound by the rules being developed today by the WPDR. 

Beyond the issues mentioned earlier, negotiation and discussions span a wide range of issues such as language that should be used in the discipline which will respect the right of the regulator to regulate, words that will not attempt to prescribe regulatory approaches, rules that will ensure that regulatory actions were based on objective and transparent criteria. On scope, contributions to the discussion on the need for a linkage or interaction between these disciplines and the visa systems are hot topics. On transparency, the type and degree of measures that should be made publicly available. On qualification and licensing, the issues of qualification and licencing requirements and procedures, recognition of foreign qualification and the obligations of regulatory authorities thereof. On technical standards, the measures to be prescribed with the intent of fulfilling legitimate objectives. What could be said to qualify as internationally recognized standards in the legal profession? Are there considerations peculiar to legal services? It would be a wonder if Federal Ministry of Commerce or our Ambassador in Geneva can adequately address these issues without consultations with the Council of Legal Education, Body of Benchers and the NBA.
WTO CONSULTATION WITH INTERNATIONAL PROFESSIONAL ORGANIZATIONS –INTERNATIONAL BAR ASSOCIATION [IBA]
Art. VI.5 of GATS and the Decision on Professional Services
 requires WTO member States to “work in cooperation with relevant non-governmental organizations” and “relevant international organizations.”
At its meeting held in October 2002
, the WPDR agreed on Secretariat consultations with selected international professional services organizations. For the legal profession, the International Bar Association [“IBA”] was selected for consultation.   In December 2002, WTO formally consulted IBA on the suitability of applying the Disciplines for Domestic Regulation in the Accounting Sector to the Legal Profession. 
WTO requested IBA for advice on three questions:
· “Are there any elements of the disciplines which you consider are not appropriate for your profession? If so, please set out which and why you consider they are inappropriate. Please also suggest what changes will make them appropriate.”
· “Are there any points or areas which you consider are missing from the disciplines and which you feel should be included? If so, please indicate clearly what these are and why they should be included.”
· “Are there any elements of the discipline which you feel need to be improved? If so, please set them out and why.”
The IBA WTO Working Group [a small group of trade experts] has the primary responsibility of dealing with WTO on behalf of the International Bar association. The work of the working group resulted in the IBA’s Resolution on Suitability of Applying to the Legal Profession the WTO Disciplines for the Accountancy Sector (2003). The Resolution was submitted to the WTO as representing a consensus of the world’s legal profession on the issues addressed. IBA continues to be consulted on formal and informal basis by the WTO and their inputs are accepted as the benchmark for international standard of the legal profession. Two Nigerian lawyers are members of the IBA WTO Working Group.
Flowing from the agreement of the WPDR on domestic consultation, Members i.e. the Federal Ministry of Commerce representing Nigeria in the WTO were expected to engage in intensive consultations with members of the legal profession, forward questions similar to the 3 questions above referred to the IBA, to the Nigerian Bar and obtain the Bar’s response. The outcome of these consultations with domestic professional associations was to form the contents of the papers which were supposed to be submitted to the WPDR by Member States
. From the Reports
 of the WPDR available to me, several Members [especially from 2003] submitted Reports on the result of their consultations with relevant domestic professional services association but I have so far not seen any report from Nigeria in this regard. Admittedly some of the papers/submissions by Member countries are restricted but contribution from Members who consulted with domestic professional organizations have all been reported in the respective Minutes of WPDR and it is doubtful if there would be any from Nigeria there having been no consultations with the NBA.
From the records of the WPDR there have been communications in the form of proposals, formal and informal papers, room documents submitted by Antigua and Barbuda,  Australia, Barbados Canada, China, Chinese Taipei, Chile, Colombia, Cuba, Dominica, Dominican Republic, El Salvador, Fiji, Grenada, Guatemala, Hong Kong, Honduras, India, Jamaica, Japan, Korea, Mauritius, Mexico, Mongolia, New Zealand, Norway, Nicaragua, Pakistan, Paraguay, Peru, South Africa, Singapore, St Kitts and Nevis, St Vincent and the Grenadines, Switzerland, the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu, Thailand, Trinidad and Tobago, United States, ACP Group, African Group, European Communities, OECD. Though the Reports available to me have not specifically referred to communications from the following countries, the contributions of their representatives in the WPDR meetings have been recorded in the Reports and Minutes of the WPDR reviewed for this paper, Argentina, Indonesia, Brazil, Ivory Coast and Peru. Would it not have been exciting to read about the contributions of Nigerian delegates in the ongoing discussions?
CONCLUSION
It has been said severally that we live in the age of service revolution. It is indeed a revolution but we must be active participant in the on-going process of evolving disciplines for the services sector.  Statistics indicate that world export services was close to $2.8 trillion in 2006 and that the size of the services economy is estimated at about 68% of world GDP
. Today services production has grown more rapidly than world production and merchandise trade and is the dominant economic activity in most countries particularly the developed world. This according to WTO is the reason services negotiation is a critical component of the Doha Round. Members therefore are very committed to a successful outcome of service negotiations and WPDR have continued their negotiations on rule making. The Draft Text of Regulatory Disciplines Pursuant to Article VI.4 of the GATS
 circulated last year is still open for comments and robust discussions with domestic professional associations by trade representatives and ambassadors in Geneva.

Failure to engage in open and direct consultations with Nigerians as a whole and the NBA as it affects legal services has the effect of fostering suspicion and apprehension about the activities of the WTO. We do understand that they may be issues with capacity made worse by the high mobility and frequent changes in Government Agencies. It is not a desirable state of affairs but it must be said that it is not unusual in developing countries. What has helped other developing countries who are noted for consistent and effective participation in multilateral and bilateral negotiation is their dependence on country experts who are services professionals outside of government. These experts become the constant in the team of government negotiators. Such countries make maximum use of those experts by involving them in trade negotiations and they in turn assist the government agencies in building capacities as well acting as the bridge, the stabilizing knowledge base that absorbs the negative impact of frequent changes of desk officers. To put the record straight some years ago, Mr Mustapha Bello, then the Minister of Commerce formed some industry expert groupings but before it could take root and commence work, change was effected [he now heads the Nigerian Investment Promotion Council] and the initiative died as so often happens with change of leadership in Nigeria.

While not attempting to disparage our representatives in the WTO, it is simply not possible for them to perform their task efficiently as trade negotiators in services or attempt to answer the 3 questions referred to the IBA by the WTO without consulting with the Council of Legal Education, Body of Benchers and the Nigerian Bar Association
. It is hoped that the Federal Ministry of Commerce, the Attorney General’s Office, the Ministry of Foreign Affairs and indeed the Presidency will take into consideration the issues raised in this Paper for the interest of the Nigerian people.   

In the clime where there is so much suspicion about the intent of the WTO, let me conclude as is customary with some assuring and comforting words from Article XIX.2 of GATS. 
·  “Progressive Liberalization shall take place with due respect for
· national policy objectives 
· the level of development of individual Members, both overall and in individual sectors;
· There shall be appropriate flexibility for individual developing country Members for opening fewer sectors, liberalizing fewer types of transactions;
· progressively extending market access in line with their development situation; and
·  when making access to their markets available to foreign service suppliers, attaching to such access conditions aimed at achieving the objectives referred to in Article IV” i.e. Increasing Participation of Developing Countries”
MFON EKONG USORO
MEMBER 
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